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IISS  YYOOUURR  WWAAIIVVEERR  OOFF  AAGGEE  DDIISSCCRRIIMMIINNAATTIIOONN  CCLLAAIIMMSS  EENNFFOORRCCEEAABBLLEE?? (continued from page 1) 
(vi) give the employee adequate
time to consider the terms of the
waiver, which means at least 21 days
in the case of an individual termina-
tion or 45 days in the case of an
exit-incentive or other employment
termination program offered to a
group of employees,2 and (vii) give
the employee at least seven days to
revoke the agreement after
signing.3

If the waiver is sought in connection
with a group exit-incentive pro-
gram, the employer must also dis-
close in writing: (a) the groups of
employees eligible for the program,
(b) the program requirements, (c)
any time limitations under the pro-
gram and (d) the job titles and ages
of all employees eligible or selected
for the program and the same infor-
mation for those not eligible or
selected.  In addition, the waiver
may not be "knowing and voluntary"
if there is a material mistake, omis-
sion or misstatement in the content
of the waiver or if an employee
proves it was signed under circum-
stances involving fraud, duress or
coercion. 4 Finally, other "standard"
provisions of a release may be
barred in connection with the
release of age discrimination claims,
e.g. covenants not to file a charge of
discrimination. 5

These requirements, while seeming-
ly straightforward, have caused con-
fusion and resulted in many releases
being held unenforceable.  For
example, courts have invalidated
waivers because the release, while
referring to "age" discrimination
claims, did not refer specifically to
the ADEA. 6 Even the tense used in
the release may prove fatal, e.g. a
release which states that a company
"advised" the employee to seek

counsel before signing the agree-
ment may be successfully chal-
lenged if the advice was not in writ-
ing or cannot be proven.7

Therefore, to be effective, a waiver
should contain a clear statement
advising the employee to consult
with a lawyer before signing the
agreement.8

Crafting a valid waiver is even more
difficult in connection with an "exit
incentive" or other "employment
termination program" because
those terms are not defined in the
statute, there are few reported deci-
sions providing guidance as to the
information that must be provided
to employees and the regulations
are somewhat confusing.9

Employers must correctly identify
the "decisional unit" affected by the

layoff and then provide, among
other information, appropriate job
titles and ages for the employees
offered, and not offered, participa-
tion in the severance/waiver pro-
gram.  Identifying the appropriate
decisional unit and employees
affected, however, is not always
easy, as Sears, Roebuck & Co.
recently learned when four former
employees challenged the validity of
their waivers in Colorado.10

The plaintiffs challenged the
waivers on two grounds.  First, they
claimed that Sears failed to provide
accurate information about the
other employees affected by the lay-
off.  Sears distributed two informa-
tion packets about employees

(continued on page 4)
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affected by the layoffs, but one was
inaccurate by the time it was dis-
tributed and the other contained
different information than the first.
Second, they claimed that the infor-
mation they received was inade-
quate because the list of employees
affected by the program was based
on artificially narrow job classifica-
tions, thereby preventing them from
actually determining whether to
waive their rights under the ADEA.

Judge Kane agreed with the employ-
ees, holding that the waiver for one
employee was invalid as a matter of
law because he did not receive
information about any other
employees affected by the layoff.  As
to the other three employees, Judge
Kane held that a jury must decide
"the propriety of Sears's use of their
specific repair department classifica-
tions as the basis for disclosing the
ages of comparable service techni-
cians impacted by" the reorganiza-
tion. 11

The OWBPA contains a number of
traps for the unwary.  Therefore,
before drafting your next waiver
and release, be sure to carefully ana-
lyze those requirements so that,
once the waiver is signed, it will be
enforceable.  

Mark Wiletsky is an attorney with
Caplan and Earnest, LLC and a co-chair
of the BCBA employment law section.

FOOTNOTES
1. See 29 U.S.C. § 626(f).  The ADEA
applies only to employers with 20 or
more employees.  29 U.S.C. § 630.
2. When settling an age discrimination
claim filed in court or with the Equal
Employment Opportunity Commission
(EEOC), an employee must be given a
"reasonable period of time" to consider
the waiver. 29 U.S.C. § 626(f)(2)(B).  
3. 29 U.S.C. § 626(f)(1)(A)-(H); 29 C.F.R. §
1625.22. While employees may waive
the 21 or 45 day periods, they cannot
waive the seven-day revocation period.
29 C.F.R. § 1625.22(e)(5), (6).
4. 29 C.F.R. § 1625.22(a)(3); see also
Bennett v. Coors Brewing Co., 189 F.3d
1221 (10th Cir. 1999).
5. 29 C.F.R. § 1625.22(i)(2).

6. Thiessen v. General Electric Capital,
232 F. Supp. 2d 1230, 1235 
(D. Kan 2002).
7. Cole v. Gaming Entertainment, L.L.C.,
199 F. Supp. 2d 208, 214 (D. Del. 2002)
(release of age claim invalid where
employer conceded that it had not
advised employee to seek counsel,
despite employee's acknowledgement
of such an advisement in the waiver);
Thiessen, 232 F. Supp. 2d at 1238-39.
8. Thiessen, 232 F. Supp. 2d at 1237-38.
9. See Thiessen, 232 F. Supp. 2d at
1240.
10.Green v. Sears, Roebuck & Co.,
2003WL23152970 (D. Colo. Dec. 23,
2003).
11. Id. at *4.

IISS  YYOOUURR  WWAAIIVVEERR  OOFF  AAGGEE  DDIISSCCRRIIMMIINNAATTIIOONN  CCLLAAIIMMSS  EENNFFOORRCCAABBLLEE??  (continued from page 3) 



MARCH 2004 5

A string of my recent mediations
involving individuals with major
mental illnesses seeded this article
about mental illness, specifically
depression and generalized anxiety
disorder (GAD). Lawyers are in con-
tact with individuals with mood dis-
orders daily or may themselves be
clinically depressed or have GAD. 

According to the National Alliance
for the Mentally Ill (NAMI), major
depression affects 9.9 million
American adults, or approximately 5
percent of the adult population in a
given year. More than twice as many
women (6.7 million) as men (3.2 mil-
lion) suffer from a major depressive
disorder each year.1 Generalized
anxiety disorder (GAD) affects about
4 million adult Americans and about
twice as many women as men. 2 A
one-year prevalence for GAD is
about 3 percent. 3

DDEEPPRREESSSSIIOONN
Major or clinical depression, or
unipolar depression, is among sever-
al depressive disorders4 which
include dysthymia (chronic, less
severe depression)5 and bipolar
depression (the depressed phase of
bipolar disorder or manic depres-
sion).  People who have bipolar dis-
order experience both depression
and mania.6 Mania involves abnor-
mally and persistently elevated
mood or irritability, elevated self-
esteem, and excessive energy,
thoughts, and talking.7 There is no
ethnic, socio-economic barrier to
depression and it may be fatal.8

Intervention may be required when
several of the symptoms of depres-
sive disorder occur at the same time,
last longer than two weeks, and
interfere with ordinary functioning.9
The symptoms of depression
include: 

• persistently sad or irritable mood 
• pronounced changes in sleep, 
appetite and energy 
• difficulty thinking, concentrating
and remembering 
• physical slowing or agitation 
• lack of interest in or pleasure from
activities that were once enjoyed
•feelings of guilt, worthlessness,
hopelessness and emptiness 
•recurrent thoughts of death or 
suicide 
• persistent physical symptoms that
do not respond to treatment, such
as headaches, digestive disorders,
and chronic pain.10

GGEENNEERRAALLIIZZEEDD  AANNXXIIEETTYY  DDIISSOORRDDEERR
GAD is diagnosed when someone
spends at least 6 months worrying
excessively about a number of every-
day problems and this is accompa-
nied by other symptoms as muscle
tension, fatigue, insomnia, lack of
concentration or irritability.11 GAD
is usually accompanied by another
anxiety disorder, depression, or sub-
stance abuse conditions that must
also be treated. 12

HHEELLPP
Mental illness can be diagnosed and
treated. One who lives with depres-
sion or anxiety ought not be told to
"just get over it."  Treatment may
include medication or psychothera-
py.  There are different modes of

psychotherapy, including some
short-term (10-20-week) therapies.13

The "talking" therapies involve a ver-
bal exchange with the therapist who
may prescribe "homework.14

Interpersonal therapists focus on the
patient's disturbed personal rela-
tionships that both cause and exac-
erbate the illness.15 Behavioral ther-
apists help patients change the neg-
ative styles of thinking and behaving
often associated with depression or
anxiety.16

(continued on page 9) 

NO  SHAME  IN  MENTAL  ILLNESS
PPRREESSIIDDEENNTT’’SS  PPAAGGEE  

BBYY  VVIIRRGGIINNIIAA  CCHHAAVVEEZZ
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LAWYER  ANNOUNCEMENTS

TTHE LLAW OOFFICES OF

JOHN KENNETH PINEAU,  P.C.,

IS PROUD TO ANNOUNCE REOPENING AN OFFICE IN

BBOULDER,,  CCOLORADO,,  
AT THE HISTORIC

GGRILL MMANSION

22330055  BBROADWAY

BBOULDER,,  CCOO  8800330044-44110066
330033..444400..44444444    

PPLEASE VISIT OUR WEB-SITE FOR INFORMATION AND PICTURES

REGARDING OUR LAW FIRM AND NEW LOCATION AT

hhttttpp::////llaawwyyeerrss..ccoomm//jjoohhnnppiinneeaauu    

JJOHN KKENNETH PPINEAU,,  PP..CC..,,  WILL CONTINUE A STATE-WIDE

PRACTICE IN ALL COURTS WITH EMPHASIS ON CRIMINAL DEFENSE..  
WWE ARE VERY GRATEFUL FOR YOUR REFERRALS..    

KIMBERLY  S.  GENT
ATTORNEY  MEDIATOR

WWIILLLL  BBEE  TTAAKKIINNGG  AA  SSAABBBBAATTIICCAALL  
FFRROOMM  HHEERR  PPRRAACCTTIICCEE  

CCOOMMMMEENNCCIINNGG  
MMAARRCCHH 1155,,  22000044

WE ARE PROUD TO ANNOUNCE 
THE OPENING OF OUR NEW LAW FIRM

GARD  AND  ASSOCIATES,  L.L.C.
5390  Manhattan  Circle,  2nd  floor

Boulder,  CO    80303
303.499.3040

www.gardlawfirm.com

We  will  continue  the  tradition  of  diligent
represenation  and  customer  service.    

Our  pratice  areas  include  criminal  defnese,  
injury  cases,  business  law  and  family  law.

We  constantly  sharpen  our  skills  and  treat  every
case  with  the  utmost  importance.  You  can  count

on  us  to  help  you,  your  clients  and  others.

TTHHEE  LLAAWW  OOFFFFIICCEE  OOFF
JJuunngg  &&  HHaaiigghhtt,,  PP..CC..

IS  PLEASED  TO  ANNOUNCE  THAT

BBEENNJJAAMMIINN  AA..  JJOOHHNNSSOONN

HHAASS  JJOOIINNEEDD  TTHHEE  PPRRAACCTTIICCEE  
AASS  AANN  AASSSSOOCCIIAATTEE  AATTTTOORRNNEEYY..

Mr.  Johnson  will  focus  on  general  
business  litigation  and  transactions.

JJuunngg  aanndd  HHaaiigghhtt,,  PP..CC..
66668800  GGuunnppaarrkk  DDrriivvee,,  SSuuiittee  110022

BBoouullddeerr,,  CCoolloorraaddoo  8800330011
330033..558811..77996611  TTeelleepphhoonnee
330033-558811-77992211  FFaaccssiimmiillee

www.jhlaw.biz



MARCH 20048

GGIIFFTTIINNGG  TTRRUUSSTTSS  FFOORR  GGRRAANNDDCCHHIILLDDRREENN (contined from page 1)

have an unrestricted right to the
immediate use, possession or enjoy-
ment of the property.7

Generally, the transfer of property
into a trust is considered to be a gift
of a future interest and therefore
does not qualify as an annual exclu-
sion gift.  One method used to qual-
ify a gift in trust as a gift of a pre-
sent interest is to give the benefi-
ciary of the trust the right to with-
draw the gift for a limited period
after the gift is transferred to the
trust.  These withdrawal rights are
referred to as "Crummey powers,"
named after the Ninth Circuit deci-
sion in which this type of withdraw-
al right was recognized as an
acceptable method of qualifying a
gift in trust as a gift of a present
interest.8 The intricacies of
Crummey powers, including poten-

tial gift tax issues from the lapse of
powers in trusts with multiple benefi-
ciaries, are beyond the scope of this
article. 9

GGEENNEERRAATTIIOONN-SSKKIIPPPPIINNGG  TTRRAANNSSFFEERR
TTAAXX

The federal generation-skipping
transfer tax (GST tax)10 is a flat tax
imposed on generation-skipping
transfers. It is equal to the maximum
federal estate tax rate in effect at the
time of the transfer.  The GST tax is
designed to make sure that wealth is
subject to taxation at each genera-
tional level.  Thus, every transfer from
a grandparent to a grandchild is
potentially subject to GST tax.  Under
current law, individuals have a GST
tax exemption of $1,500,000 to allo-
cate to generation-skipping trans-
fers.11  Additionally, an exception to

the GST tax exists for transfers that
are non-taxable gifts. 12 If this excep-
tion applies, a generation-skipping
transfer that is a non-taxable gift
under the federal gift tax (e.g., an
annual exclusion gift) does not use up
any of an individual's GST tax exemp-
tion.

Transfers in trust, however, qualify for
this exception only if, in addition to
being non-taxable gifts, they are made
to a trust that provides: (a) during the
life of the beneficiary no portion of
the principal or income of the trust
may be distributed to anyone other
than the beneficiary; and (b) if the
trust does not terminate before the
beneficiary's death, then the trust
assets must be includible in the bene-
ficiary's gross estate. 13 Thus, gifting
trusts for grandchildren usually will
have only one grandchild as a benefi-
ciary and, if the grandchild dies prior
to the termination of the trust the
assets will either be distributed to the
grandchild's estate or subject to a gen-
eral power of appointment exercisable
by the beneficiary.

EESSTTAATTEE  TTAAXX

The federal estate tax is imposed on
transfers of the estates of decedents.14

Under current law, individuals have a
credit against estate tax for taxable
estates of up to $1,500,000.15

Generally, if a transfer by gift is made
prior to death and is a completed gift
over which the transferor has relin-
quished control, then the transferred
property will not be includible in the
taxable estate of the transferor.  This
means that a gifting trust for grand-
children must be irrevocable if trans-
fers to it are to be considered com-
pleted gifts not subject to inclusion in

(continued on page 10)
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The nature of our profession may
make us vulnerable. Two of my law
school classmates and friends com-
mitted suicide in the past ten years.
It is difficult to imagine the hopeless
pain that led them to take their lives.
Kevin Klein, who worked tirelessly to
found the Legal Advice Clinic for the
Homeless, and was always willing to
help others, was unable to endure
his pain when he suicided.  We never
know who among us is struggling to
maintain equilibrium daily.

Studies have shown that it is harder
to seek help when there is a fear of
harsh judgment. 17 There is no need
to don the kid gloves but we can
exercise some compassion.  Think
before referring to anyone with a
mental illness as a "nutcase",
"whacked" or any of the other hurtful
names that only work against a pos-
itive self-image. There is no shame in
living with mental illness.  There is
shame in the criticism or condemna-
tion of those with a mental illness.

If you need help you may contact
NAMI (National Alliance for the
Mentally Ill), 303. 443.4591, or
Boulder County Mental Health
Center, 303.443.8500, or visit the
National Institute for Mental Health
(NIMH) or NAMI websites.    

Footnotes:      
1. National Alliance for the Mentally Ill web-
site, May 2003.
2. National Institute of Mental Health publi-

cation No. 00-3561, 2000, updated August 7,
2003.  
3. "Mental Health: A Report of the Surgeon

General," 1999. 
4. National Alliance for the Mentally Ill web-

site, May 2003.
5. id.
6. id.
7. id.
8. id.
9. id.

10. id.
11. Mental Health: A Report of the Surgeon
General, 1999.
12. id.
13. National Institute of Mental Health publi-
cation No. 00-3561, 2000, updated August 7,
2003.
14. id.
15. id.
16. id.
17.Telling Is Risky Business, Otto Wahl,
Rutgers University Press, 1999.

NNOO  SSHHAAMMEE  IINN  MMEENNTTAALL  IILLLLNNEESSSS    (continued from page 5) 
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GGIIFFTTIINNGG  TTRRUUSSTTSS  FFOORR  GGRRAANNDDPPAARREENNTTSS  (continued from page 8 )

the grandparents' taxable estates.

By making lifetime gifts to their
grandchildren, grandparents move the
value of the gifts, as well as the future
appreciation on those gifts, out of
their taxable estates and thereby
reduce their estate tax.  In addition,
because the gifts are made directly to
their grandchildren, the grandparents
keep the value of the gifted assets and
appreciation out of the taxable estates
of their own children (the parents of
the grandchildren).  In other words,
the total value of the gifts and the
future appreciation on them escapes
estate tax at both the grandparents'
level and the children's level.

CCRREEAATTIIOONN  AANNDD  FFUUNNDDIINNGG  OOFF  
TTHHEE  TTRRUUSSTT

One or more grandparents may be the
settlors of a gifting trust for a grand-
child.  Because of potential estate tax
inclusion problems, it is generally
safest for the trustee of the trust to be
someone other than the donor grand-
parent or the parent of the grandchild.
As long as the trust has appropriate
Crummey powers and satisfies the
non-taxable gift exception to the GST
tax, it may contain virtually any distri-
bution provisions the grandparents

want.  For example, the trust could:
allow distributions for the grand-
child's college education; require dis-
tribution of one-half of the trust cor-
pus to the grandchild at age 30 and
one-half at age 50; allow the trustee
to withhold distributions if the
grandchild has joined a cult; or
require distributions to match the
grandchild's employment income in
excess of $100,000.  Because the
trust must be irrevocable, it may be
appropriate to name a trust protec-
tor (or allow the trustee to name a
trust protector) to have a limited
power to amend the trust for tax or
other reasons.  

Because each grandparent may make
an annual exclusion gift, two grand-
parents may contribute $22,000
annually and four grandparents
$44,000 annually to each grand-
child's trust.  In addition, depending
on the nature of the assets trans-
ferred to the trust (e.g., an interest in
a family limited partnership or a frac-
tional interest in real estate), the
grandparent may be able to use a dis-
counted value for the gift and there-
by leverage the annual exclusion
amount.  Thus, if grandparents estab-
lish a gifting trust on the birth of
each grandchild and make the maxi-

mum annual exclusion gifts during
the grandparents' lifetimes, signifi-
cant wealth may be transferred free
of tax without using the grandpar-
ents' gift or estate tax credits or their
GST tax exemptions.

SSUUMMMMAARRYY  OOFF  BBEENNEEFFIITTSS
In summary, use of a gifting trust for
grandchildren provides many bene-
fits, including the following:

1. Moving significant assets and
future appreciation out of the grand-
parents' estates;

2. Keeping those assets and future
appreciation out of the estates of the
children of the grandparents;

3. Allowing grandparents to control
timing of grandchildren's access to
trust assets;

4. Saving the estate and gift tax cred-
its of both the grandparents and
their children; and

5. Saving the GST tax exemptions of
the grandparents.

FOOTNOTES
1. C.R.S. §§ 11-50-101 et seq.  
2. C.R.S. § 11-50-121.
3. Another, but less effective, alterna-
tive for delaying a minor's access to the
gift is a Section 2503(c) trust which may
be structured to continue after the
minor reaches age 21 if, for some peri-
od following the minor's 21st birthday,
the minor has the right to demand dis-
tribution of the entire trust corpus.
See Rev. Rul. 74-43.
4. Internal Revenue Code of 1986, as
amended ("Code"), §§ 2501 et seq.
5. Code § 2505(a)(1).

Kids First ad

(continued on page 12)
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Thank you to the following attor-
neys who accepted 31 case referrals
from BCLS in January:  

Norm Aaronson
Bill Benjamin
Tina Burghardt
Susan Bryant
Christina Ebner
Kim Gent
Alex Goiran 
Mathew Humphrey
Marion McBain
Jim Nelson
Brad Peterson
Curt Rautenstraus
Justin Riley
Patricia Riley
Todd Stahly
Scott Tippett

Cyril Vidergar 
Bill Zurinskas
Students of Norm Aaronson's
CULADP 

SSppeecciiaall  tthhaannkkss  ttoo  BBCCLLSS  PPrroo  SSee
AAssssiissttaannccee  PPrrooggrraamm  vvoolluunntteeeerrss::
Christine Coates
Peggy Goodbody
Peggy Jessel
Mike Miner
Bev Nelson
Sherene Persad
Susan Spaulding

Thank you to mediators Jim
Christoph and Patricia Roberts and
to realtor/attorney Patrick Clowes
for a market analysis.

BBoouullddeerr  CCoouunnttyy  AAIIDDSS  PPrroojjeecctt::

Thank you to SSeetthh  BBeenneezzrraa who
accepted pro bono referrals for the
Boulder County AIDS Project during
the month of January.

PPrroo  BBoonnoo  CCoorrnneerr::    AAttttoorrnneeyyss  hhaavvee
ddoonnaatteedd  oovveerr  $$774477,,000000  wwoorrtthh  ooff
ttiimmee  ttoo  BBCCLLSS  cclliieennttss  iinn  22000033!!

PRO  BONO  PAGE

BBoouullddeerr  CCoouunnttyy  BBaarr
AAssssoocciiaattiioonn

PPrrooffeessssiioonnaalliissmm  CCoommmmiitttteeee
OOnn-CCaallll  SScchheedduullee

March  2        Pat  Murphy                303.442.3366

March  9        Mark  Langston      303.440.9684

March  16    Bev  Nelson                  303.554.7030

March  23    Anton  Dworak        303.776.9900

March  30    Christie  Coates      303.443.8524



6. Code § 2503(b)(1).
7. Code Regulations § 25.2503-3(b)
8. Crummey v. Comr., 397 F.2d 82 (9th
Cir. 1968).
9. For a comprehensive discussion of
Crummey powers, see Slade, Tax
Management Portfolios (BNA), Personal
Life Insurance Trusts, pp. A-9 ff.
10. Code §§ 2601 et seq.
11. Code § 2631(c).
12. Code § 2642(c)(1).
13. Code §2642(c)(2).
14. Code §§ 2001 et seq.
15. Code § 2001(c).

Mark J. Sather is a partner in the
Boulder law firm of Kingsbery, Johnson,
Foster & Love, LLP, whose practice
focuses on estate planning, estate
administration and non-profit corpora-
tions.  He is co-chair of the Boulder
County Bar Association's Tax, Estate
Planning and Probate Section.

2. Board members are expected to par-
ticipate in Board Orientation activities
and review resource information provid-
ed.  Additional information should be
sought from the Executive Director or
President to ensure full participation in
the organization.

3. Board members are expected to
attend the Annual Retreat, overnight,
usually held in June (Friday/Saturday
meeting).

4. The Board meets on the second
Thursday of the month from 7:15 to 9
a.m.; two meetings a year are held at 4
p.m. outside of Boulder, followed by a
hosted Board/group informal meeting
from 6-7 p.m.  Occasionally alternative
days are selected or extra, special meet-
ings are held.  Attendance at at least 75%
of the meetings is expected.

5. Board members are expected to serve
as liaison to BCBA sections, which usual-
ly meet monthly. Regular contact with
the section co-chairs and participation
in CLE/meetings is expected.  The presi-
dent makes these appointments.

6. Board members are expected to pre-
pare for and actively participate in
Board meetings, including reviewing and
being knowledgeable about the materi-
als distributed, being prepared to devel-
op and/or publicly articulate BCBA policy
and/or suggest agenda items on signifi-
cant member-related, organizational or
professional issues.
7. Board members must be current BCBA
members. 

Please send all letters of interest to the
BCBA office: 1942 Broadway, Suite 205,
Boulder, CO 80302.

In April the Board of Directors of the
BCBA will choose two new Board mem-
bers to serve three-year terms.  The
position of Secretary/Treasurer  is also
open to someone who would like to
serve a one-year term and continue up
the ladder to become vice-president
and then president of the Boulder
County Bar Association. 

Letters of consideration are being
accepted until April 23.  All who are
interested are welcome to apply.  If you
have any questions about these posi-
tions and the responsibilities and
expectations, we urge you to contact
Christine at the bar offices or one or
more of the current Board of Directors,
Virginia Chavez, Melody Fuller, Anton
Dworak, Seth Benezra, Rachael
Lattimer, Steve Closky, Scott Holwick,
Trip DeMuth and Sonny Flowers. The
following is an overview of the expec-
tations of a Board of Director. 

The fundamental mission of the BCBA
is to serve its members, help the pub-
lic understand our legal system and
promote the highest level of profes-
sionalism for the practicing bar.  The
Board must continually reach out to
new lawyers and lawyers who are not
members of the bar and seek the input
of a broad range of lawyers which will
enhance legal services to the public.

The BCBA Board of Directors is the pol-
icy-making body of the organization
and consists of nine voting directors
elected by the membership.  Director
terms are three years, running July 1 to
June 30.  

1. Board members are expected to
actively support and be familiar with
the BCBA's mission, programs and
activities and support and attend the
majority BCBA-sponsored events.
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BCBA  BOARD  OF  DIRECTOR  
OPENINGS  FOR  2004

GGIIFFTTIINNGG  TTRRUUSSTTSS  
(continued from page 10)
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TRIAL  SKILLS  CLASS    --  YOU  WON’T  WANT  TO  MISS
BBYY  FFRRAANNKK  DDUUBBOOFFSSKKYY

While I was on the Boulder District
Court bench, I often heard complaints
about attorneys’ lack of basic skills and
knowledge of the rules of evidence.
Similar concerns have been discussed at
the Boulder County Bar Association’s
monthly board meetings.  

In a fundamental sense, the historic and
important role of trial attorneys is both
slipping away and under attack.  Studies
indicate that the number of civil and
criminal jury trials has fallen dramatical-
ly in the past 20 years.  The impact of
alternate dispute resolution, increased
litigation costs and the overall difficulty
of navigating the legal process have con-
tributed to this turn-down.  The lack of
frequent trial opportunities coupled
with the lack of commitment by attor-
neys to be “the best they can be” has
resulted in a loss of trial skills and
knowledge of the rules of evidence.

For well over 50 years, physicians have
had specialty board certification
requirements.  For the past 20 years,
physicians have undergone testing for
board recertification as well.  Most
physicians make a life-long commitment
to better understanding of their special-
ty subject matter and to improving their

diagnostic and treatment skills.
Attorneys should do as much.
Approximately a year ago, following a
court hearing, I spoke with an unhappy
trial attorney.  He denounced his life as
a lawyer and volunteered that he would
never let his sons become attorneys
(“Mama, don’t let your children grow up
to be cowboys”).  I took exception to
his reasoning and pointed out that
there were many lawyers who felt that
their lives as attorneys were interesting,
rewarding and time well spent.  

While good trial skills and ethical prac-
tice standards will not solve all of an
attorney’s problems, attorneys without
such skills will lack confidence, fail to
gain the respect of colleagues and
judges, and lose cases that should have
been won. The Boulder County Bar
Association is  providing courses that
will assist attorneys in becoming tech-
nically proficient and ethically responsi-
ble.  

The first course offered by the bar asso-
ciation is on trial skills and evidence.
The course is reasonably priced and
scheduled to minimally interfere with
an attorney’s work day.  This course is
for attorneys at all experience levels.

The attorneys and judges who will
teach this trial practice program are
exceptional; for example, Terre
Rushton on ethics and direct exami-
nation, Larry Pozner on cross-exami-
nation, and Dan Hale on evidence.
Experts from National Institute For
Trial Advocacy will also be part of the
faculty.

The classes will be each Tuesday night
in April beginning on April 6, 7-9 PM.
Each session will be held at NITA  in
Louisville.  They will continue each
Tuesday evening in April.  Session I
will be “Opening Statement and Voir
Dire”; Session II will be “Evidence and
Ethics”; Session III will be “Direct,
Cross Exam and Objections”; Session
IV will be “Closing Statements.” The
Trial Skills Series will cost a total of
$250 for BCBA Members and $150 for
New/Young Lawyers.  See details
below and send your reservation
early.  Ethics and general credits have
been applied for.  

Frank Dubofsky is a former Court of
Appeals judge and recently retired from
the Boulder District Court Bench.  He is
a partner is Schuteze, Gordon and
Dobofsky LLP in Boulder.

BBOOUULLDDEERR  CCOOUUNNTTYY  BBAARR  AASSSSOOCCIIAATTIIOONN  AANNDD  NNIITTAA  TTRRIIAALL  SSKKIILLLLSS  SSEERRIIEESS

_____  Yes, I want to reserve a place at the Trial Skills Series for $250. 

_____  I am a BCBA Member;   _____  I am a new/young lawyer.   

_____  I would like to attend an individual class for $70 per session. 

_____   Session I  _____  Session II  _____  Session III   ____  Session IV.   My check for $ ______ is enclosed. 

Name __________________________________________    Telephone ____________________________

PPlleeaassee  sseenndd  yyoouurr  rreeggiissttrraattiioonn  ffoorrmm  aanndd  cchheecckk  ttoo  BBCCBBAA,,  11994422  BBrrooaaddwwaayy,,  SSuuiittee  220055,,  BBoouullddeerr,,  CCOO  8800330022
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FOURTH ANNUAL LEGAL AID FOUNDATION

WINE  AND  BEER  TASTING
WEDNESDAY,  APRIL  7,  2004

AATT  TTHHEE  AACCAADDEEMMYY  IINN  BBOOUULLDDEERR

5:30 PM TO 7: 30 PM

$50 
($40 TAX-DEDUCTIBLE)

A  VARIETY  OF  DOMESTIC  AND  IMPORTED  WINES
MICROBREW  BEERS  AND  SILENT  AUCTION  

FFOORR  TTHHEE  PPAASSTT  TTHHRREEEE  YYEEAARRSS,,  LLOOCCAALL  FFIIRRMMSS  HHAAVVEE  EEXXTTEENNDDEEDD  TTHHEEIIRR  
SSUUPPPPOORRTT  BBYY  DDOONNAATTIINNGG  TTOO  TTHHEE  EEVVEENNTT  BBYY  SSPPOONNSSOORRIINNGG  WWIINNEE  TTAABBLLEESS  

AANNDD  WWIINNEE  DDOONNAATTIIOONNSS  FFOORR  TTHHEE  SSIILLEENNTT  AAUUCCTTIIOONN..  WWEE  HHOOPPEE  YYOOUU  
WWIILLLL    SSUUPPPPOORRTT  TTHHEE  LLEEGGAALL  AAIIDD  FFOOUUNNDDAATTIIOONN  OOFF  CCOOLLOORRAADDOO  

BBYY  CCOONNTTIINNUUIINNGG  YYOOUURR  SSUUPPPPOORRTT..    

PPLLEEAASSEE  CCAALLLL  TTHHEE  BBAARR  OOFFFFIICCEE:: 330033..444400..44775588      
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CLASSIFIED  ADS
OFFICE  AVAILABLE  ACROSS  FROM  THE
BOULDER  COUNTY  JUSTICE  CENTER.
Receptionist, parking, utilities, law library,
conference room, telephone system, 595
Canyon Blvd., rent $500/month.
303.444.1700.

HISTORIC    HIGHLAND  BUILDING
DOWNTOWN  BOULDER, 9th & Araphoe.
Executive Offices & Suites Receptionist, spa,
art gallery, gardens, parking, meeting space,
telecom, high-speed internet $1000-
1800/mo NNN 303.447.2641.

OFFICE  FOR  RENT  IN  ATTRACTIVE
LOUISVILLE  law office.  Just off McCaslin
Blvd., with easy access to US-36 and S.
Boulder Road.  Balcony, shower, kitchenette,
fax and ample parking. $700/month. Contact
Renée Ezer at 303-926-7675.

WEST  GROUP’S  COLORADO  CIVIL  RULES
ANNOTATED, Third Ed., Vols. 4 & 5, Colorado
Civil Procedure Forms and Commentary, Vols.
11-13, Colorado Handbook on Civil Litigation
2003-2004 Ed., Vol. 5A $400 (New-$550)
Contact Amy 303.527.3462.

ATTRACTIVE,  VERSATILE  OFFICE  SPACE  in
charming converted house in downtown
Boulder.  One, two or three offices available,
plus reception.  $550-650.  Contact Susan #
303.541.0055 or Kathleen 720.406.7600.

THREE  OFFICES  ACROSS  FROM  BOULDER
COUNTY  JUSTICE  CENTER.  Also for rent are
our furnished virtual offices at $15/hr. or $100
for 10 hrs. per month.  Wireless DSL and legal
research available, fax/scanner/ copier, modern
kitchen, bathroom and shower, on-site park-
ing. 255 Canyon Blvd. 303.443.1426.

PREMIER  OFFICE  IN  SUITE:  first month free
with one-year lease. Some overflow possible.
Secretarial station, amenities available. Great
downtown location - 1375 Walnut St., Suite
200, Boulder, one-half block from Pearl St.
Mall, good parking. $800/month. Call
303.449.2182.

EXPERIENCED  TRIAL  LAWYER  SEEKS  OVER-
FLOW  WORK  AND/OR  CO-CCOUNSEL
ARRANGEMENTS.  Spanish-speaking.
Excellent research and writing skills. Court
appearances. Virtually all practice areas.
Please call SKH Law at 303.447.6810.

AV  RATED  FIRM  IN  VAIL  SEEKS  HARD  WORK-
ING  ATTORNEY  WITH  TOP  ACADEMICS,
EXCELLENT  WRITING  SKILLS,  AND  BROAD
RANGE  INCLUDING  CIVIL  LITIGATION. Great
opportunity for entrepreneurial, talented
lawyer.  Stevens, Littman, Biddison, Tharp &
Weinberg LLC.    Email resume to beth@slb-
llc.com or fax 303.449.9349.

OVERWORKED?  NEED  AN  EXTRA  HAND?  Roz
Lynn Dorf, M.A. Freelance Paralegal Services.
All facets of: Civil, Criminal, Appeals. 27 years
experience.303.494.6935.

LAW  OFFICE  IN  SUITE  WITH  FOUR  OTHER
ATTORNEYS. $400/month, includes recep-
tionist. 2969 Baseline, Boulder.
303.443.2644.

EXPERIENCED,  RELIABLE  PARALEGAL  SEEKS
CONTRACT  WORK. Civil Litigation, Personal
Injury, Domestic Relations, Estate, Real
Estate. References available. Reasonable
rates. Please call Jennifer Boll at
303.828.4827.

PART-TTIME  LITIGATION  ASSOCIATE  NEEDED.
Commercial litigation practitioner seeks part
time associate. Flexible schedule and hours;
at least 2 years commercial litigation experi-
ence required. Mail or e-mail resume to
Ghiselli Law Offices, PC, 8170 Kincross Drive,
Boulder CO 80301 jrghiselli@comcast.net.

A SECOND  OFFICE  -  MICHELE  GUARINO,
CERTIFIED  PARALEGAL  WITH  20  YEARS  EXPE-
RIENCE  OFFERING  SERVICES for legal tran-
scription, trial preparation, deposition sum-
maries, billing and office systems.
Experience: litigation, corporate, real estate,
estate planning. 303.449.4385.

CENTRAL  BOULDER OFFICE  -  single office
available beginning 3/1/04, offstreet parki-
ung, reception, phone system and shared
conference room.  Call Larry Mertes at
303.440.0123 to inquire. 

DOES  YOUR  CLIENT  NEED  A  
CONTINGENT  FEE  PATENT/

TRADEMARK/COPYRIGHT  
LITIGATION  FIRM?

Recent Wins Over:
Wal-Mart®

Searchlight Importers
Telephone Importer

Computer Cabinet Manufacturers
(including business settlements)

PATENT  LAW  OFFICES  OF  RICK  MARTIN,  P.C.
416  COFFMAN  STREET

LONGMONT,  CO  U.S.A.  80501
303.651.2177    Fax    303.678.9953

www.patentcolorado.com
rmartin@patentcolorado.com
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THE BOULDER COUNTY BAR ASSOCIATION NEWSLET-
TER IS PUBLISHED MONTHLY BY THE BOULDER COUNTY
BAR ASSOCIATION.  ARTICLES BY GUEST LAWYERS MAY
NOT BE REPRODUCED WITHOUT PERMISSION FROM
THE AUTHORS.  DEADLINE FOR ARTICLES IS THE 1ST OF
THE MONTH AND DEADLINE FOR ADS IS THE 10TH OF
THE MONTH PRECEDING PUBLICATION.

Phone:  303.440.4758
Fax:  303.402.6958

1942  Broadway,  Suite  205
Boulder,  CO  80302

E-mmail:  <bcba@bsuites.com>
http://www.boulder-bbar.org

Executive  Director  and  
Newsletter  Editor  ....................  Christine Hylbert

Executive  Assistant  .....................  Jonathan Saine

Editorial  Assistance  ........................  Barry Satlow

Board  of  Directors  (2003-22004)

President: Virginia Chavez ............ 303.572.1919
Past  President: Seth Benezra ........ 303.716.0254
President-EElect: Melody Fuller ...... 303.465.4605
Sec./Treasurer: Anton Dworak ...... 303.776.9900 
Rachael Lattimer ........................... 303.928.2315
Trip DeMuth .................................. 303.447.7700
Steve Closky ................................. 303.938.6869
H. Sonny Flowers, Jr. ..................... 303.443.7900
Scott Holwick ............................... 303.447.7700

Boulder  County  Bar  Association
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Boulder,  Colorado  80302
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BCBA  SPRING  SYMPOSIUM    •    RAPE:  A  YOUTH  PANDEMIC?    
WWEEDDNNEESSDDAAYY,,  AAPPRRIILL  2211  77-99  PPMM      • AATT  CCUU  MMEEMMOORRIIAALL  CCOOUURRTTRROOOOMM

WHAT  CONSTITUTES  RAPE  LEGALLY?    •      IS  RAPE  REPORTED  TIMELY?    
LATE  REPORTING:  EFFECTS  ON  ACCUSED  AND  ACCUSER      •      HOW  TO  PREVENT  RAPE




