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PROTECTING YOUR CIVIL COURT
SETTLEMENT FROM
BANKRUPTCY PREFERENCE

By CYNTHIA T. KENNEDY

Most civil litigation settles. As a
lawyer, you often get your fees out of
that settlement if the cash is coming
to your client. But what if the other
side files for bankruptcy during the
preference period? Can the settle-
ment be undone? Imagine having a
client call up some three years later
saying he’s received a Complaint in
Preference from a bankruptcy he was
never noticed on. Imagine they are
asking for a return of a $60,000 settle-
ment. This is a real case. The case
involved an insider (the Debtor had
misused a power of attorney, mort-
gaged his parents’ home, absconded
with the proceeds and was being
sued by the mother’s guardian). The

i

Debtor had borrowed money to set-
tle the case and had wired it to the
creditor/guardian attorney’s
account. The attorney had taken his
fee and written a trust account
check to the client/guardian for the
difference. Is the settlement a pref-
erence subject to being avoided by
the trustee? Is the attorney a trans-
feree with liability to return the fees
he received? Does this result in a
judgment against client/guardian
for what was received? Including
the attorney fee? Could it have
been structured to prevent this pos-
sibility? I hope to answer those

(continued on page 4)

ANGEL LAW OFFICES

REAL ESTATE TRANSACTIONS

BOULDER COUNTY BAR
FOUNDATION
AWARDS $26,000 IN
GRANTS
TO BOULDER COUNTY
LEGAL PROGRAMS

The Boulder County Bar Foundation is
the fundraising and granting arm of
the Association. Its mission is to raise
funds to support legally related orga-
nizations and programs in Boulder
County. The Foundation raises money
from the membership of the Fellows,
who are members of the bar associa-
tion. Each Fellow make a commitment
to pay an annual contribution of $150
over ten years to ensure the growth of
the corpus so grants can be awarded.
This year the funding amounts has
risen greatly due to support from the
BCBA and the growth of investments
with Raymond James and Sacha
Millstone.

Without the support of our Fellow
memberships we could not continue to
support the worthy organizations in
our community. We are very proud of
the difference our contributions make
so that these programs will continue

(continued on page 3)
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CALENDAR OF EVENTS

Pre-registration is required for all BCBA CLE programs. Register by e-mailing
sarah@boulder-bar.org, or pay online with a credit card at www.boulder-bar.org/calendar.

Tuesday, November 5
Bar Media Committee
Noon at the Boulder Justice
Training room (west)

November 6
Boulder IDC location change!
ALL future meetings will be at
Chautauqua Dining Hall

Thursday, November 7
PARALEGALS
Thinking of Embezzling...Think Again!
A discussion on white collar crimes
Presenter: Boulder District Attorney
Investigator, Mark Husmann
Noon @ Caplan & Earnest
Lunch $11

Friday, November 8
AVAILABILITY OF LEGAL SERVICES
Monthly Roundtable
Noon @ BCLS

Tuesday, November 12
IN-HOUSE COUNSEL
Recent Developments and Recurring Issues

in Ethics for In-House Counsel
Presenter: Jack Tanner

Noon @ Faegre Baker Daniels

1 Ethics CLE $20, $10 new/young lawyers
$11 Lunch

Tuesday, November 12
EMPLOYMENT
New Frontiers of the Colorado
Anti-Discrimination Act
Presenter: Patricia Bellac
Noon @ Caplan & Earnest
$20 CLE, $10 new/young lawyers
$11 Lunch

Wednesday, November 13
SOLO/SMALL FIRM
Monthly Happy Hour
5:30 @ Conor O’Neill’s

Thursday, November 14
INTELLECTUAL PROPERTY
ICANN, UDRP and WIPO: Deciphering
the Alphabet Soup of Domain Name
Dispute Resolution
Presenter: Justin Konrad
Noon @ Hutchinson Black & Cook
$20 CLE, $10 new/young lawyers
$11 Lunch

Tuesday, November 19
Business Section
Presenter: Craig Small
Marijuana Business Representation: The

Regulatory Labyrinth

Noon at Hutchinson Black Cook

$20 CLE, $10 New/Young Lawyer

Lunch $11

Wednesday, November 20
TAX, ESTATE PLANNING & PROBATE
Will the Tax Tail Still Wag the Estate
Planning Dog?
Presenter: Tom Stover
Noon @ Hutchinson Black & Cook
$20 CLE, $10 New/Young Lawyers
$11 Lunch

Thursday, November 21
BANKRUPTCY
Roundtable Luncheon
Noon @ Agave Bistro
RSVP to sarah@boulder-bar.org

Thursday, November 21
REAL ESTATE/NATURAL RESOURCES
Updates on Tax Benefits for
Conservation Easements
Presenter: Ariel Steele and Melissa Arnold
Noon @ Faegre Baker Daniels, $20 CLE
$10 New/Young Lawyer, Lunch $11

Friday, November 22
IMMIGRATION
Roundtable Discussion
8:30 a.m. @ Broadway Suites 3rd Floor

Friday, November 22
IN-HOUSE COUNSEL
Monthly Roundtable
Noon @ UCAR
RSVP to sarah@boulder-bar.org

November 21-22

2013 Annual Level I Collaborative Law Training
One and Y2 day training designed to introduce
you to effective collaborative practice
12 CLE credits (2.4 Ethics)

Presented by the Colorado Collaborative
Divorce Professionals
Contact Erika for more details - 303.831.0808 or
Info@ColoradoCollaborativeDivorceProfessionals.com

COMPLEX

DAVID A.

BUSINESS |

COORDINATED PLANNING
WILLS ¢ TRUSTS * PROBATE

REAL ESTATE HOLDINGS

WE WELCOME REFERRALS AND CO-COUNSEL OPPORTUNITIES

ESTATES

PERLICK

NTERESTS

We Complete the Puzzle

PERLICK LEGA

L COUNSEL PC 303.449.6543 | DAVID@PERLICKLEGALCOUNSEL.COM
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(continued from page 1)

supporting the Boulder community
with their legal needs. The Grant
Committee met in September to
decide what organizations should
receive  support from  the
Foundation. They are: Boulder
County Legal Services, Blue Sky
Bridge Child Advocacy Program,
Boulder High School Mock Trial
Program, Collaborative Community
Focus Reentry Program, El Comite
of Longmont, Immigrant Legal
Center of Boulder County, SAFE
Shelter of St. Vrain Valley, St. Vrain
Family Center, Voices for Children,
and YWCA co-parenting Divorce
program. The grants this year have
totalled $26,000, which we feel will
make a significant difference for all
these programs. Of course, there
are more that request our support
and hopefully we can consider
doing more next year. BUT we need
your help and support by becoming
a Fellow and member of the
Foundation. New Fellows can join
by making a commitment to give
$150 per year for ten years. After
that time, a Fellow has fulfilled their
obligation and becomes a Life
Fellow. Many continue to support
the Foundation with an annual con-
tribution making them Sustaining

Life Fellows. Some Fellows have
continued to reach higher levels of
giving to become Life Benefactor
Fellows ($2500 -$5000) If you would
like to help and become a
Foundation Fellow, please call
Christine at the bar offices,
303.440.4758 and she will forward
an invitation letter to you.

The current Foundation Trustees are
Sonny Flowers, Anton Dworak, Joan
Norman, Karl Kumli, Rich Irvin,
Seth Benezra, Bob Lanham, Ruth
Becker and David Archuleta.

Congratulations to the Trustees of
the Foundation and all those
Fellows for your continued support
that bring access to justice and sup-
port of quality legal services, help-
ing to provide legal education and
supporting all these efforts that will
make a positive image of lawyers for
our community.

’
DAVID J. DRISCOLL
Representing plaintiffs in personal injury and insurance
bad faith cases with integrity, diligence, and results

'i_l] GARLIN DRISCOLL .-
Litigators

C 303.926.4222

245 Century Cir, Ste 101 ONLINE AT:

Louisville, CO 80027 WWW.GARLINDRISCOLL.COM

\.
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BANKRUPTCY PREFERENCE (continued from page 1)

questions in this article, and to pro-
vide some advice as to how to antic-
ipate and possibly avoid a settlement
becoming a bankruptcy “prefer-
ence.”

Preferences

“It is the ultimate aim of the prefer-
ence law in the Bankruptcy Code to
insure that all creditors receive an
equal distribution from the available
assets of the debtor.”1 Section 547 is
intended to prevent an insider from
taking advantage of a debtor by
“obtaining more favorable repay-
ment of the debt at the expense of the
debtor’s other creditors.”2  The
Trustee bears the burden of proving
the elements of a preferential trans-
fer or fraudulent transfer by a pre-
ponderance of the evidence.3 The
defendant has the burden on any
affirmative defenses .4

The Trustee’s Strong Arm Power

The discussion begins with a brief
description of the powers of a trustee
in bankruptcy, 11 U.S.C. §101 et seq.
(the “Bankruptcy Code”). 11 USC
§547 is what we call the “Preference”
Section. It provides that a trustee in
bankruptcy may:

avoid any transfer of an interest of
the debtor in  property—
(1) to or for the benefit of a creditor
(2) for or on account of an antecedent
debt owed by the debtor before such
transfer was made:

(3) made while the debtor was insol-
vent;

(4)made: (A) on or within 90 days
before the date of the filing of the
petition; or

(B) between ninety days and one
year before the date of the filing of
the petition, if such creditor at
the time of such transfer was an
insider; and

(5) that enables such creditor to
receive more than such creditor
would receive if —

(A) the case were a case under chap-
ter 7 of this title;

(B) the transfer had not been made;
and

(C) such creditor received payment
of such debt to the extent provided
by the provisions of this title.

Liability of Transferees of Avoided
Transfer

The Preference Section only provides
for “avoidance” of a transfer. 11
U.S.C. 8550 is the provision which
provides that:

...[T]o the extent that a transfer is
avoided under section ...547..., the

Steve Clymer, Esq.
Principal Mediator

ADR in our new offices or yours
in the Denver Metro area.

3223 Arapahoe Ave,, Suite 300, Boulder, CO 80303
303-530-2137 | www.accord ADRgroup.com

trustee may recover for the benefit of
the estate, the property transferred,
or, if the court so orders, the value of
such property, from—
(1) the initial transferee of such
transfer or the entity for whose ben-
efit such transfer was made; or
(2) any immediate or mediate trans-
feree of such initial transferee.

“Mere conduits” are ignored for the
purpose of the analysis.5 In the case
described in this article, the attorney
is the actual initial transferee, and
could be vulnerable to a suit. With
regard to the lion’s share of the
funds, he would be seen as a “mere
conduit” and those funds would fall
under “the entity for whose benefit
such transfer was made.” Arguably,
even the fees portion was made for
the benefit of the client, to pay that
client’s debt. The client remains
liable under section (1) for the full
amount.

DEFENSES
Statute of Limitations

The Trustee has two years from the
date of filing of the bankruptcy to file
the Complaint in Preference. 11
U.S.C. 8§546(1)(A). This may be
extended by up to a year if the
Debtor files under one chapter and
the case is converted leading to a
trustee appointment (the usual case
is a Chapter 11 or 13 converted to a
Chapter 7) during the initial two
year period. Id at (1)(B).

Statute of Limitations on a 550
Claim

A trustee has one year after the
avoidance of the transfer to com-
mence an action against the transfer-
ee recipients. 11 U.S.C. §550(f).

(continued on page 8)
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Pro Bono Publico: delivering legal ser-

vices without expectation of compen-

sation, for the public good. We are

good, but can do better.

Recall that RPC Rule 6.1 requires each
Colorado licensed attorney to provide
legal services to those unable to pay,
and states each attorney should aspire
to volunteer 50 hours of pro bono ser-
vices per year.

We are also encouraged by the Rule to
contribute financial assistance to orga-

PRESIDENT’S PAGE

By JupsoN HITE

nizations delivering pro bono legal
services in addition to volunteering
our own time.

We receive an incentive from the
Supreme Court’s Board on Continuing
Legal Education which allows you to
claim up to nine CLE credits in a
three-year reporting period at the rate
of one CLE credit for every five bill-
able-equivalent hours of pro bono ser-
vice. See, CLE Board Form 8.

The Director of Colorado Legal
Services reports that 14% of Colorado
residents live below the federal pover-
ty level. That’s 726,320 persons. The
CLS statistics reveal that the poor
include: 29% of households headed by
women; nearly 30% of Colorado
African Americans; 27% of residents
identifying themselves as American
Indian; 25% Hispanic or Latino resi-
dents; and 20% of households that
include a person with a disability.

We obviously have a broad and
diverse pool of prospective clients
who cannot afford legal services.

CLS is supported by federal, state and
private grants, and in turn supports 14

regional offices. The federal budget,
including sequestration, leaves a
sizeable need for supplemented
funding. Over the last two years, the
Colorado Supreme Court has direct-
ed $750,000 from attorney registra-
tion fees to support CLS programs.
Shrinking interest on COLTAF
accounts also helps defray CLS oper-
ation costs.

In Boulder, our Bar Association has a
long relationship with the local CLS
office, run as Boulder County Legal
Services. BCLS functions with highly
skilled staff that handles cases in-
house, refers cases out to private
attorneys, provides pro-se assistance
for family law litigants, and coordi-
nates a volunteer mediation pro-
gram.

The Boulder Bar helps maintain the
private attorney referral list for BCLS,
and has a separate list of “lo-bono”
attorneys willing to work at reduced
fee. We also directly raise money for
pro bono assistance funding. Our
February fete (presently entitled
“Food Wine Jazz Art”) benefits the

(continued on page 9)

303.571.5719

RUSH SERVICE OF PROCESS
AND LEGAL COURIER FOR

THE ENTIRE FRONT RANGE

FAST AND EASY QUICK QUOTE
@ AND ONLINE ORDERING AT

www.dbcouriers.com

OR ORDER BY PHONE
303.571.5719
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LAWYER ANNOUNCEMENTS

HutchinsonBlack

F Frascona ]Oiner Attorneys at Law
Goodman & Greenstein pc
ATTORNEYS AT LAW Is Pleased to Welcome
is pleased to announce that Thomas J. Scott
Jonathan H. Sargent As an associate with the firm
has become a Shareholder with the firm. Tom'’s practice will focus on
business transactions and
Mr. Sargent will continue to practice general civil litigation.
Real Estate, Corporations and Securities. 921 Walnut Street | Suite 200
_ Boulder, CO 80302
4750 Table Mesa Drive Telephone 303.442.6514 | Fax 303.442.6593
Boulder, CO 80305
303-494-3000 www.frascona.com www.hbcboulder.com

Please join us in welcoming our new Partner

JUDSON C. HITE

jchite@gdjlegal.com

whose practice in real estate and corporate transactions,
land use, construction, and commercial litigation
is a complement to ours.

Our Firm continues to focus on insurance defense and coverage,
general liability, business and real estate transactions &
commercial litigation.

Grund, Dagner & Jung, P.C.
ATTORNEYS ATLAW

1660 Lincoln Street, Suite 2800 6630 Gunpark Road, Suite 212
Denver, Colorado 82064 Boulder, Colorado 80301
Telephone 303.83.0.7770  gdjlegal.com Fax 303.830.2313
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WILL YOU MAKE THE CALL?

Before I got involved with the Legal
Aid Foundation, I confess that I let my
voice mail answer some of the
Foundation’s annual fundraising
phone calls. That was before I under-
stood the very real need in our com-
munity and in our state for Colorado
Legal Services (CLS). CLS is the only
agency in Colorado that provides free
civil legal services to indigent clients
in every Colorado county. The most
recent Census Bureau survey indicates
that there are now more than 880,000
Coloradans who are income-eligible
for legal aid. Due to decreased fund-
ing in the last several years, however,
there are only 47 legal aid lawyers
statewide to serve that population. By
comparison, there are 410 public
defenders in the state to serve indigent
Coloradans in the criminal justice sys-
tem.

CLS served 10,898 low-income clients
in 2012, stretching its limited resources
through the use of technology, pro se
materials, self-help programs, clinics
and pro bono programs. Priority is
given to individuals with legal issues
that threaten the basic necessities such

as adequate income, food, shelter, util-
ities, medical care, and freedom from
domestic violence and abuse. Priority
is also given to at risk populations,
including the elderly and those who
are physically and mentally disabled.
But there are so many more people in
need and CLS is the place of last resort
for low income families, the disabled,
and seniors who are facing serious
civil legal problems that they cannot
solve on their own.

The disparity between those in need
and the number of legal aid lawyers
available to help them is obvious and
overwhelming. With individual and
firm donations, members of the
Boulder County Bar Association can
change that! Through our donations
to the Legal Aid Foundation we can
provide much needed funding for CLS
and make a meaningful difference in
the lives of others.

So, as you consider your end-of-year
giving, will you answer the call to sup-
port legal aid services in Colorado?
The Boulder chapter of the Legal Aid
Foundation will be making fundrais-

'\.'?,
&

LEGAL AID FOUNDATION

OF

COLORADDO

The Boulder County Campaign for Justice raised over $120,000 this year
to provide civil legal assistance for low-income individuals and families.
Thank you to all who contributed, especially the law firms and individuals
listed below who gave most generously. Law firms in bold gave at the
leadership level of $400 per lawyer in the firm.

$5,000 + James L & Katrina $500 - $999 Neal S Cohen
Berg Hill Greenleaf & | Carpenter Patricia A Butler Richard B Collins

Ruscitti Connolly Rosania Gerald A Caplan & Judith L Reid
Caplan and Eamest | & Lofstedt The Gstalder Cooper Tanis & Cohen
Faegre Baker Daniels | Dietze & Davis Louisville Law Carol Glassman
Holland & Hart Frark &Jean Dubofsky |- o) Steven W Kelly
Hutchinson Black and [C;hns.tophgr& Heather Ford |+ ovine M Heckel | Kingsbery Johnson

Cook arlin Driscoll Wi &Love

i Johnson Brennan chael & Susan

Lyons Gadcdis Kahn Hall &Klin Kranzdorf Mark T Langston

Jffers Duorak & Grant Christopher M Leh & McElroy Meyer Walker | Robert E Lanham
$2,000 - $4,999 Natalie Hanlon-Leh & Condon Simon Mole &
Johmson &Repucgi | Daid N & RobertaA Lein | Miler & Harrson Brenda Schick
PackardDierking | M Brocke ckiney& | Quick Law Group | ichard G Nefis
Shoemaker Ghiselli & | Andrew Johnson Jon Sirkis LLC William D Neighbors

Schwartz James R & Kathy A Trine & Metcalf :ﬂoa: MI gomln e

- Montgomer chael & Michelle Rafi

VianeshandRaisch | e Cadell Padison pc | $300 - $499 Sarah J Schneider
$1,000 - $1,999 Purvis Gray Anonymous Tod J Smith & Jerilyn
Christopher R & Margot | Stevens Littman Biddison | Christopher Ash DeCoteau

Brauchli Tharp & Weinberg Marilyn Averill Helen R Stone

Paul M Bierbaum Jr I Tienken & Associates

Special thanks to the 2012-13 Boulder County Campaign Committee: Chris Ford
(Co-Chair), Pat Carrigan (Co-Chair), Joyce Bergmann, Paul Bierbaum, Ellen Cadette,
Neal Cohen, Scott Culley, Carmen Danielson, David Driscoll, Lew Harstead, Jeff Kahn,

Bill Kowalski, Chris Leh, Steve Meyrich, Mike Miner, Rich Nehls, Heidi Potter, Jeff Quick,

Michelle Rafik, Mike Rafik, Giovanni Ruscitti, Rick Samson, and Helen Stone.

www.legalaidfoundation.org

ing phone calls on December 17 and
we would love to talk to you about
making a gift to the Legal Aid
Foundation.

Better yet, will you make the call? The
Legal Aid Foundation is participating
in the statewide Colorado Gives Day
initiative again this year.
Contributions may be made on
Tuesday, December 10, 2013 or sched-
uled beforehand at
www.legalaidfoundation.org.  The
value of your contribution on
Colorado Gives Day will be increased
by the FirstBank Incentive Fund and
the waiver of all credit card fees.
Please consider helping the Legal Aid
Foundation maximize access to civil
legal assistance for low-income
Coloradans by making a Colorado
Gives Day gift.

Submitted by Heidi Potter, partner at
Berg, Hill, Greenleaf & Ruscitti LLP in
Boulder.
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BANKRUPTCY PREFERENCE (continued from page 4)

Usually a trustee will bring the 547
and 550 claims together, but should
discovery in the 547 case reveal addi-
tional transferees, this can add
another year to the analysis.

Solvency

A successful preference case requires
that the Debtor be insolvent at the
time of the transfer. Insolvency is
presumed within the 90 days prior to
the filing. 11 U.S.C. §547(f).
However, solvency after the 90 day
period is the burden of the trustee.
“Insolvency” in the context of prefer-
ences is a balance sheet analysis®
But, let’s face it, most entities or peo-
ple who are being sued and find their
way to bankruptcy are not “solvent.”
Nevertheless, the larger burden of
proof placed on the trustee may
make for easier settlement. In the
context of settlement, one might
request “proof” of solvency.

Payment under $600 or $5850 in a
Business Case

Transfers under $600 in a consumer
bankruptcy case and $5,850 in a busi-
ness bankruptcy case are exempt by
statute. 11 U.S5.C.§547(c)(8) and (9).
So, if you are approached by a
trustee in a small case, check the

Voluntary Petition. There is a box
called “Nature of Debts,” and even
though the Debtor may be an indi-
vidual, if his debts primarily relate to
a failed business, this box will be
checked, and the larger exempt
amount will apply. If you are owed
$600, accept $599 or 5,849 in a busi-
ness case. If you suspect a subse-
quent filing, accept the lower amount
as payment in full.

Contemporaneous Exchange for
New Value

The Code provides that a transfer
made as a contemporaneous
exchange for new value will not be
subject to avoidance as a preference
11 U.S5.C.§547(C)(1). The Bankruptcy
Code itself defines “new value” nar-
rowly to include only “money or
money’s worth in goods, services, or
new credit...” It specifically
excludes, “an obligation substituted
for an existing obligation.” 11
U.S.C.§547(a)(2). By definition, if you
are settling a case which has been in
litigation, you have an “antecedent”
debt, and the courts have consistent-
ly refused to find a settlement to be a
contemporaneous exchange for new
value, even if the settling party is for-
giving some or all of the claims.”

TN

Smc Supporter of the Boulder County
® Bar Association

Mortgage

Amanda Sessa
Home Loan Consultant

NMLS #257356 | LMB #100018251 NMLS #257361 | LMB #100018423

303.545.9600 | www.sessaloans.com
1470 Walnut #100 Boulder, CO 80302

#1 in Colorado for Number of Loans Closed in 2009

Check the license status of your mortgage loan originator at @
http://www.dora.state.co.us/real-estate/index.htm CENBER

John Sessa
Branch Manager

Ordinary Course of Business
If one can prove the payment was
made in the ordinary course of busi-
ness or according to ordinary busi-
ness terms, this will be a defense. 11
USC §547(c) (2). However, no settle-
ment is ever in the ordinary course.

Heightened Defense of Immediate
or Mediate Transferees

The “immediate or mediate” trans-
ferees in section (2) are given a sepa-
rate defense if they can prove they
paid, “value” that includes “satisfac-
tion or securing of a present or
antecedent debt, in good faith, and
without knowledge of the voidability
of the transfer avoided. 11 U.S.C.
§550(b)(1). Thus, the determination
that the first recipient was a “mere
conduit” can change the statutory
nature of the ultimate beneficiary.
Because of the broad language in
550(a)(1) including the “entity for
whose benefit such transfer was
made,” the recipient of the “deal” is
usually under the stricter defenses.
The “Ear Marking Doctrine”
The earmarking doctrine is a case
law anomaly based on the analysis of
a situation where the Debtor bor-
rows funds to affect a settlement. If
one thinks of the situation from a bal-
ance sheet basis, if a Debtor is bor-
rowing funds from one party to sat-
isfy the claim of an existing creditor,
there is no change in the Debtor’s
financial statement. Thus, one prong
of the earmarking doctrine in all
reported cases is that there be a lack
of diminution to the estate. The
Debtor’s liabilities remain the same;
he has merely exchanged one debt
for another. A second prong looks to
the control exerted by the Debtor as
to the use of the funds.® If he simply
takes out a new loan and there is no

(continued on page 10
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PRESIDENTS PAGE (continued from page 5)

Legal Aid Foundation of Colorado
through ticket sales, art sales, dona-
tions, and sponsorships.

The BCBA Availability of Legal
Services Section meets monthly to
address the needs and delivery of
legal services to low income resi-
dents in the county, and our mem-
bership supports the activities of the
Access to Justice Committee for the
20th Judicial District, devoted to
expanding and improving justice to
all county residents.

We do a lot. BUT, the annual BCLS
luncheon does not recognize enough
local attorneys providing 50 hours of
pro bono services over the past year.
Luckily several of us provide much
more than 50 hours of service.
Hopefully many of us are providing
services off the grid.

I am sometimes tempted to catego-
rize written-down or uncollectable
fees as pro bono work, but that
would miss the spirit and technicali-
ty of Rule 6.1: those are not truly
clients of limited means. Similarly,
providing a free consult through
client intake does not meet a pro
bono obligation. Nor does simply
paying money over to pro bono
organizations meet the test ... albeit

that financial assistance is greatly
needed and appreciated. Keep it
flowing.

No, you need to dive in and put your
malpractice at risk - figuratively. We
are obligated to take on actual prob-
lems of persons who cannot afford
our services, and see those problems
through to resolution. Yep, a redis-
tribution of power, through the priv-
ilege of practice.

So start small or join an organization
already advocating for justice. For
instance, the local Klein-Frank
Foundation fights human traffick-
ing. Your skills with immigration or
juvenile justice matters could be put
to use ending modern slavery.

There are landlord-tenant and fore-
closure assistance issues that require
real estate attorneys, consumer debt
and collection matters that some
UCC-training could help, bankrupt-
cies, elder issues with probate impli-
cations, Medicaid and indigent child
public benefit consulting needs, as
well as needs for family law and
domestic violence assistance.

The next quarterly “Longmont Law
Clinic” takes place November 19,
2013. For two hours you could help

provide general information and
advice on criminal law, collections,
fair housing, employment, personal
injury, immigration or social security
matters.

Or contact Erika Martinez, Pro Bono
Coordinator for BCLS (303-449-
7575); the Immigrant Legal Center
(303-444-1522); or the Bar Offices
(303-440-4758), and find out how to
volunteer for the Klein Legal
Assistance Clinic for the Homeless
(KLACH). Take a referral case from
these organizations.

It is important that we give back to
the profession. Pro bono service is an
obligation, and an honor. Get your
hands wet. There are deserving peo-
ple who need your skills.

Over Fifteen Years of Experience with
e Mediation

e Arbitration

e Settlement Conference Services

Also accepting referrals for personal
injury civil and criminal litigation.

Past President of Colorado Trial Lawyers and Boulder
County Bar Association; Colorado Super Lawyer 2007-2012.

Jim Christoph, JD

303.381.2560 christophlaw@comcast.net
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BANKRUPTCY PREFERENCE

written designation as to the pro-
ceeds, the doctrine will not apply.

A settlement can be intentionally
structured to fall within this doctrine.
The best case scenario has the new
creditor pay the obliga-
tion/settlement directly.” Absent this,
it is necessary to have some written
acknowledgment by the new creditor
directing its payment to the specific
debt. Unfortunately in the case dis-
cussed in this article, the funds had
been paid to the Debtor, moved
through his account, and on to the

LONG LIVE RELIABILITY.

settlement. Additionally, the new
loan exceeded the settlement
amount, making it more difficult to
prove that the funds were indeed
properly “earmarked.”10

Non-Dischargeability is Not A
Defense

The Bankruptcy Code provides for
certain debts to be exempt from a
bankruptcy discharge. Certain of
these debts require the creditor to
bring an action within 90 days of the
filing. 11 U.S.C. §523(a). For exam-

(continued from page 8)

ple, debts based on fraud, breach of
fiduciary duty and malicious and
willful injury come under this sec-
tion. Id.

In our example case, had the case not
settled, the client/guardian would
have brought such an action given
that the basis for the debt was breach
of fiduciary duty (misuse of the
power of attorney). In large cases
where fraud was rampant, such as
the Bernard L. Madoff Investment

(continued on page 12

You need a partner you can rely on — one who understands your

commitment to your clients. At The Private Bank at Colorado
State Bank and Trust, we share your respect for dependable
partnerships and enduring client relationships. Let our Boulder
office show you how our comprehensive wealth management

services can strengthen both.

e,

COLORADO STATE
BANK AND TRUST

THE PRIVATE BANK

Private Banking | Fiduciary Services | Investment Management

Wealth Advisory Services | Specialty Asset Management

Mimi Goodman: 720.562.5525 | Lisa 0’'Brien: 720.562.5527
1505 Pearl St., Suite 105 | Boulder, CO 80302 | www.csbt.com

10

NOVEMBER 2013



Pro Bono Referrals

Thirteen cases were referred during
the month of September. Thank you
to the following attorneys:

Justin Dituri
Christina Ebner
Daniel Flynn
Christopher Jeffers
Ronald Jung
Ozzie Mendoza
Gary Merenstein
Karen Radakovich
Alexis Taylor
Chris Tomchuck
Bruce Warren

PRO BONO PAGE

Thank you to the following attor-
neys who accepted a mediation
case in September:

Todd Stahly

Pro Se Program Volunteers
Mary Louise Edwards
Lenore Fox

Tucker Katz

Michael Morphew

Craig Small

BCAP Volunteers

The following attorneys accepted
pro bono referrals for the Boulder
County AIDS Project in September:
Paul Bierbaum

Karen Burns

PRO BONO CORNER

Interested in a
Pro Bono case?
Please call Erika at
303-449-2197.
CLE credits available
for pro bono service.

Boulder County Bar Association
Professionalism Committee
On-Call Schedule

November 4 Steve Meyrich  303.440.8238
November 11 Helen Stone 303.442.0802
Now. 18 Curt Rautenstraus 303.666.8576

November 25 Lee Strickler 303.443.6690

MEDIATION &
COURT SERVICES

MCS

Offering Alternative Dispute

Resolution Services in Boulder
County and Surrounding Areas.

Judge James C. Klein

303-448-8814
4450 Arapahoe Avenue, Suite 100
Boulder, Colorado 80303

inquiries@adrcourtservices.com www.ADRcourtservices.com
=
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BANKRUPTCY PREFERENCE (continued from page 10)

Securities, LLC case, the deadline
for filing such claims was expressly
extended to accommodate any
claim arising in the future as a result
of the trustee’s successful pursuit of
an avoidance action to 30 days after
any judgment on a preference claim.
Participant creditors in bankruptcy
proceedings under Chapter 11 can
negotiate for such protections.

In the case at hand, because of the
settlement, the estate was not noti-
fied of the bankruptcy and lost its
opportunity to timely file a non-dis-
chargeability complaint. The claims
deadline in the bankruptcy case had
also passed.

Equities May be Considered
While not technical defenses, the
inequity caused by these two factors
was instrumental in negotiating a
reasonable settlement of the
Preference Case itself. Trustees have
limited budgets for prosecution of
cases, and are not immune to the
equities.

Protection Language in a
Settlement Agreement

Real Property/ the Deed in Lieu
When releasing a debtor’s obliga-
tion on a promissory note in
exchange for a return of collateral,
real or personal, to avoid a situation
where the Trustee perceives there
was equity in the collateral and
wishes to avoid the transfer, it is
prudent to include language in any
deed in lieu that provides for the
original security interest or deed of
trust to remain in place for 95 days
(to clear the preference period) and
for the full indebtedness to spring
back into place should the transfer
be avoided.

Unsecured Settlement—Springing
Clause

Similarly, a “springing clause” may
be incorporated in any settlement
which would provide for the full
amount of any debt compromised in
a settlement to return to its full
amount should the debtor file for
bankruptcy or find himself in an
involuntary bankruptcy.

CONCLUSION

In the rush to settle, in the heat of
mediation where these settlements
often take place, it is easy to forget
that the settlement itself may not be
the end of the road. It is wise to be
aware of the possibility of a third
party trustee looking at the settle-
ment in years to come. Things to do
to minimize the threat of a future
finding of “preference” include the
strategies above: (1) arrange for
funds from the source and directed
by the source if coming from a third
party; (2) require “proof” of solven-
cy; (3) include language to provide a
compromised claim “springs back”
in the event of a bankruptcy; (4)
hope there is no bankruptcy filing;
(5) don'’t panic if there is—hire coun-
sel or negotiate with the trustee’s
counsel. Remember, a preference
suit is just another lawsuit to be set-
tled.

Cynthia T. Kennedy is a solo practi-
tioner in Lafayette at the Kennedy
Law Firm. Her telephone is (303)
604-1600.
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Paralegal seeking part-time employment
beginning January 2014. Available up to
25 hours per week. Experience in transac-
tions, administrative proceedings and liti-
gation, drafting contracts, pleadings and
correspondence, calendar management
and scheduling, client intake and screen-
ing. Works independently, flexible, and
has excellent research skills. $20/hr.
Please call 303.717.0554.

BANKRUPTCY: Sean Cloyes can help
your debt heavy clients obtain a fresh
start. Free consultations, phone inquiries
welcome. Over 12 years experience, rea-
sonable rates, Offices in Boulder and
Louisville. 303.217.8130.

CLASSIFED ADS

Legal Assistant seeking part-time
employment in Bldr. County. Start date
ASAP. Three years recent legal experi-
ence. Available Mon-Fri, 9:00 a.m. — 2:00
p-m. Professional, organized, excellent
communication skills. Contact Lucy: 303-
808-9700.

Mobile Notary and Contract Paralegal
Services.

Civil litigation ADC/CJA. Real estate
transaction. Roz Lynn Dorf, M.A.
303.494.6935.

LEGAL RESEARCH - experienced local
attorney seeks legal research, possible
overflow contract work. Resume and
writing samples available upon request.
Rates negotiable. Contact Erik S. Burns at
720-560-9685 or eriksburns@gmail.com.

CLIENTS WITH STUDENT LOAN
PAYMENT PROBLEMS?

Point them to my website at
ColoradoStudentLoanAttorney.com.
These clients also get a free 15-minute
phone consultation. Call me if you have
questions about student loan payment
issues. DOUG TRIGGS, 303-499-1336
Experienced Billing Clerk/ Paralegal
Services/Bookeeper & Mobile Notary.
Are you a small firm or solo practitioner in
need of a monthly billing administrator?
If so, I can manage your clients profession-
al fee invoicing, A/R, A/P for your firm.
All work done on a contractual basis.
Sally Carroll 720-353-1447.
sallyvp@yahoo.com

state.

Language Access,

The approach and idea of this
book are fabulous.

This is vital information for all
attorneys working with
interpreters, and is a need that
has not yet been filled in our

Emy Lopez, Head of the Office of

Colorado Judicial Department

Find it in

amazoncom

Paperback or Kindle version |

EFFECTIVE ATTORNEY WORK
THROUGH AN INTERPRETER

Twenty Tips to Work More Effectively in the Courtroom
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2013 ANNUAL JUDGES DINNER

YOU ARE CORDIALLY INVITED TO ATTEND THE
2013 ANNUAL JUDGES DINNER

THURSDAY, NOVEMBER 7
5:30 Cocktails 6:15 Dinner
at
The Academy in Boulder

$55 PER PERSON
RSVP by November 1
www.boulder-bar.org/calendar and go to November 7 to pay
or send your check to 1942 Broadway, Suite 205, Boulder, CO 80302

BOUTDER COUNTY BAR ASSOCTATION

THE BCBA NEWSLETTER IS A MONTHLY ELECTRONIC PUBLICATION
BY THE BOULDER COUNTY BAR ASSOCIATION.
ARTICLES BY GUEST LAWYERS MAY NOT BE REPRODUCED
WITHOUT PERMISSION FROM THE BOULDER
COUNTY BAR ASSOCIATION OR THE AUTHORS.
COMMERCIAL ADVERTISING
INFORMATION IS AVAILABLE BY CONTACTING

christine@boulder-bar.org
OR THE BAR’S WEBSITE www.boulder-bar.org

Phone: 303.440.4758
1942 Broadway, Suite 205 ¢ Boulder, CO 80302
Executive Director and Newsletter Editor .................... Christine Hylbert
Executive Assistant ............cuu..... Sarah Flinn




